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3- Part Series to Address Multiple Perspectives

Today:  Overview of Provisions Affecting Nonprofit 

Hospitals and Health Systems

 UBIT

 Executive Compensation and Fringe Benefits

 Provisions Affecting Health Care Specifically 

 Tax Treatment of Business Structures

 Charitable Giving

March 14:  UBIT and Compensation

April 11: Mergers, Acquisitions and Other Transactions
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The New Tax Law

• Formally known as Public Law 115-97, enacted on 

December 22, 2017.

• Common name:  The Tax Cuts and Jobs Act

• Changes for nonprofit sector are more limited than 

changes for individuals and business.

Several provisions that were in play in the 

legislative process did not become law.

• Changes for nonprofit hospitals and health systems in 

particular will affect unrelated business income tax, 

compensation and fringe benefits, and structuring of 

transactions.
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Separate Unrelated Trades or Businesses When Computing 

Unrelated Business Taxable Income

• IRC § 512(a)(6)

• Effect is described as “siloing” because losses from one 

business may not offset gains from another.

• NOLs are to be computed for each business and carried 

forward only to that business.

• Was included in Rep. Camp’s 2014 tax reform proposal.  

Staff comments suggest its origins lie in findings in the IRS 

college and university compliance project.

• Effective for tax years beginning after December 31, 2017.

• NOLs arising in tax years beginning before January 1, 2018 

may still be used to reduce aggregate unrelated business 

taxable income for years beginning on or after January 1, 

2018.
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Example

Tax-exempt hospital allows individuals who are not patients, visitors 
or staff to park in its parking garage.  

Income:  $ 5,000
Expenses:  $6,000
Loss from business: ($1,000)

Tax-exempt hospital uses excess capacity in its laundry to sell 
services to third parties.

Income:  $8,000
Expenses: $4,000
Income from business: $4,000

UBTI for this year:  $4,000.  
NOL carryforward from 2017:  ($2,000)
Final UBTI for this year:  $2,000
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Open Questions and Immediate Concerns

• How is one trade or business to be distinguished from another?  
There are rules under section 414 for identifying separate lines of 
business, but they are elective, not mandatory, and they depend 
on lots of factual information.

• To the extent passive investing is a trade or business, is it a single 
unrelated trade or business? If not, must the exempt organization 
look through any passthrough investment to the underlying 
business activity?  Section 469 provides a framework for 
distinguishing passive investment activity from active business.

• Estimated tax payments – protection from penalties?

• When will a redesigned Form 990-T become available?

• Any limits on applying pre-2018 NOLs beyond SRLY rules?  Any 
issues if there is a change in control?
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Limitation on Net Operating Loss Carryovers

• IRC § 172(a)

• NOL carrybacks eliminated.

• NOL carryforwards allowed indefinitely.

• NOL deduction may reduce unrelated business taxable income no 

more than 80%.

• Interaction with IRC § 512(a)(6) – NOL applied separately for each 

trade or business, except that NOLs for years starting before 

December 31, 2017 may still be used against total UBI.

• Effective for tax years beginning after December 31, 2017.
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Unrelated Business Income Tax Applied to Amounts Spent on 

Certain Employee Fringe Benefits

• IRC § 512(a)(7)

• Applies to payments by an exempt hospital if the payment would 

not be deductible if made by a taxable organization and payment 

is

 for qualified transportation fringe benefits (i.e., transit passes, 

transportation in commuter buses or vans, qualified parking, and 

bicycle commuting reimbursement). 

 for any parking facility used in connection with qualified parking (i.e., 

parking on or near the employer’s business premises or near location 

for boarding vans, buses or carpools).

• Hanging cross reference to payments for on-premises athletic 

facilities.  These payments remain deductible for taxable 

organizations so appear not to be subject to UBIT.

• Effective for amounts paid or incurred after December 31, 2017
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Open Questions and Immediate Concerns

• Is tax triggered if employee elects qualified transportation fringe 

through a cafeteria plan?

 Qualified transportation fringe remains excludible under IRC §

132(f) so it is a qualified benefit under the cafeteria plan.

 Salary reduction converted to an employer contribution.

 Employer deduction denied under IRC § 274(a)(4).

• Is interpretation correct on qualified athletic facilities?

• Estimated tax?  Part of UBIT, not a separate excise tax.
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Excise Tax of 21% on Compensation Over $1M and Excess 

Parachute Payments

• IRC § 4960

• Applies to employer organizations exempt under section 501(a), 

organizations with income excluded under section 115, section 

527 political organizations, and farmers’ coops.

• Organizations liable for 21% excise tax on portion of 

compensation over $1M paid to any covered employee.  Covered 

employees include:

 Five highest compensated employees for current year; and

 Anyone who was a covered employee for any tax year 

beginning after December 31, 2016.
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Excise Tax on Compensation, Continued

• Remuneration includes all wages and amounts required to be included in 

gross income under IRC § 457(f) (which are included at time of vesting).  

Designated Roth contributions are excluded. Remuneration does not 

include payments to a licensed professional for medical or veterinary 

services. 

• Employers liable for 21% excise tax on excess parachute payments paid 

to any of five highest paid employees.

• Effective for tax years beginning after December 31, 2017
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Open Questions and Immediate Concerns

• In determining compensation paid for the taxable year, does organization 

use the calendar year compensation reported on the W-2 and Form 990, 

or, if taxable year is different, must it allocate compensation to the 

taxable year?

• If a covered employee moves from one organization to a related 

organization, will covered employee status carry over?

• If an employee provides both medical and other services, must 

compensation be allocated?

• When and how must this tax be paid?  Will it be added to Form 4720, 

which exempt organizations currently use to pay excise taxes?

• How will the IRS enforce this provision against churches or governmental 

organizations that do not otherwise file a Form 990?

• Will potential for tax make IRS more aggressive in challenging worker 

classification, particularly with single-owner entities?
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Repeal of Individual Mandate

• IRC § 5000A

• Mandate effectively repealed by reduction of penalty to $0.  Text retained 

in statute to maintain definitions used by cross reference in employer 

mandate and premium tax credit.

• Effective for months beginning after December 31, 2018

• Information reporting requirements remain in place so hospitals must 

continue to prepare Form 1095-C for each individual who is a full-time 

employee for one month or more during the year.

• Watch for state initiatives that may also have reporting requirements.
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Elimination of Tax-Favored Treatment for Relocation Expenses

• IRC § 217

• Eliminates deduction for moving expenses for tax years beginning after 

December 31, 2017.

• IRC § 132(g)

• Eliminates exclusion from income where employer pays or reimburses 

moving expenses for employees commencing employment or who have 

been employed and have principal place of work moved at least 50 miles 

farther from principal residence.
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Wage Withholding

• Elimination of personal exemptions, doubling of standard 

deduction, and changes in rate brackets will affect withholding 

amount for virtually every employee.

• IRS Notice 1036 includes new withholding tables.  Notice 2018-14 

directs employers to begin using them no later than February 28, 

2018.

• IRS revising Form W-4 to allow employees to request changes to 

withholding.  Withholding tables retain approach to withholding 

based on number of withholding allowances.

• Employees will have to check for themselves to see whether the 

amount of withholding is correct for their circumstances.

• Amount of state income tax withholding could be affected.
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Medical Expense Deduction

• IRC § 213

• Deduction remains available for medical expenses.  Deductible amount 

is now for expenses in excess of 7.5% of adjusted gross income.  

Threshold had been increased to 10% of adjusted gross income under 

ACA.

• AMT remains in effect for individuals.  Medical expense deduction still 

allowed in computing AMT.

• Effective for tax years beginning after December 31, 2017.
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Limitation on deductions for settlement payments made to 

government

• IRC § 162(f)

• No deduction for any amount paid or incurred to or at the direction 

of the government in relation to a violation of law, or investigation 

or inquiry by the government of a potential violation unless

– Amount is restitution or payment to come into compliance; and

– Identified as such in written agreement with government.

• Does not apply if government is not a party to the suit and court 

orders payment.

• Government reports to IRS on payments.

• Effective for amounts paid on or after December 22, 2017.
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Deduction for Qualified Business Income

• IRC § 199A

• Taxpayers other than corporations may take a deduction for 20% 

of the “qualified business income” from each trade or business 

conducted on a pass-through basis or as a sole proprietorship.  

 Multiple conditions and limitations apply, including elimination 

of the deduction for specified service businesses if the 

taxpayer’s taxable income is above a threshold ($157,500 for 

single and head of household, $315,000 for joint filers).

 A specified service business includes performance of services 

in health, law, accounting, consulting or certain other fields or 

where business relies on reputation or skill of 1 or more 

employees.
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Qualified Business Income Deduction, Continued

• Available for tax years beginning after December 31, 2017.

• How will this affect physician practices or population health businesses 

or staffing companies or any number of other businesses?  Will they 

want to convert structures from corporations to LLCs?  Or will new 21% 

rate for corporations combined with availability of deduction for state and 

local taxes be more attractive?
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Elimination of Tax-Exempt Treatment for Interest on Advance 

Refunding Bonds

• IRC § 149(d)(1)

• Eliminates exemption from federal income tax on 

interest from bonds issued to advance refund other 

outstanding bonds.  Current refundings not affected.

• AICPA has asked for transition rules.

• Effective for bond issues after December 31, 2017.

• Tax-credit bonds and direct-pay bonds may no longer 

be issued after 12/31/2017.
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Donor Related Provisions

The adjusted gross income limitation for cash charitable 

contributions has been increased from 50% to 60% for 

contributions to public charities

Planning Points:

• Donors should be conscious that the increased standard deductions may impact 

whether they will itemize on the 1040 and therefore affect the impact that 

charitable giving has on their tax liability

• Donors who are on the “edge” of being able to itemize may want to consider 

“bunching” their contributions from multiple years and make the actual distribution 

in the year that it is helpful to their tax situation

• Donors who are able to itemize should determine which type of giving vehicle 

offers the best tax impact based on AGI limitations.
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Provisions That Did Not Get Enacted

A number of provisions that would have affected tax-exempt hospitals and 
other nonprofits were in play but ultimately NOT enacted.  Significant 
ones:

 Elimination of tax exemption for interest on private activity bonds.

 Taxation of tuition remission provided by colleges and universities.

 Repeal of the Johnson Amendment (would have allowed section 
501(c)(3) organizations to engage in some political campaign 
activity).

 Taxation of royalties from licensing names, logos, trademarks and 
copyrights.

 Treatment of investment advisors as disqualified persons.

 Safe harbor for worker classification
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[end of part 1]



Donor Related Provisions

The giving vehicle:
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Private Foundations Public Charities (DAF)

Total Limit for all annual contributions
30% AGI 60% AGI

Tax Deduction for contributions of long-

term appreciated securities FMV up to 20% AGI FMV up to 30% AGI

Tax Deduction for contributions of long-

term appreciated assets and closely held 

securities

Cost Basis up to 20% AGI FMV up to 30% AGI

Tax Deduction for Cash Contributions
Up to 30% AGI Up to 60% AGI



Donor Related Provisions

Modifications in rules relating to charitable 
contributions will impact exempt health care 
organizations.
• With the increase in the standard deductions, fewer individuals 

will be able to itemize on their tax returns leaving less financial 

incentive to make contributions.

• Exempt Organizations are likely to feel a direct impact in 

resources available to accomplish charitable activities.
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Elimination of Employer Deduction for Entertainment Expenses

• IRC § 274(a)(1)(A) – no deduction allowed for entertainment activities.  

Preserves deduction for 50% of expense for food and beverage 

associated with the trade or business (such as meals consumed during 

work travel).  

– 50% limitation now applies to expenses for providing meals for the 

convenience of the employer.

• IRC § 274(e)(3) – reimbursement of employee expenses for 

entertainment activities still excludable from employee’s gross income if 

paid under an accountable plan.
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Employee Achievement Awards Restricted

• IRC § 274(j)(3)

• Award is not deductible if provided in form of cash, gift cards, securities, 

vacations, theater or sports tickets, meals, or other non-tangible personal 

property.

• If award expense is deductible, award remains non-taxable to employee 

under IRC § 74(c).  If award expense exceeds amount that is deductible, 

the excess is included in the employee’s income.

• Effective for tax years beginning after December 31, 2017.
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Exempt Organization ProvisionsEempt

Organization Provisions
Excise Tax on Colleges & Universities

• For tax years beginning after 12/31/2017 there 
will be a 1.4% excise tax on the net 
investment income of certain colleges and 
universities. This applies to colleges / 
universities with at least 500 students (50% of 
which are located in the US) and with assets 
(other than those used directly in carrying out 
the institutions exempt purpose) that exceed 
$500,000 per student. The number of students 
is based on the daily average number of full-
time equivalent students.

29



Exempt Organization Provisions

College Athletic Event 
Seating Rights

• Effective for tax years 
beginning after 
12/31/2017 a 
charitable deduction is 
no longer allowed for 
contributions made to 
a college to obtain the 
right to purchase 
tickets to an athletic 
event.
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GILTI

• IRC § 951A

• US shareholder of any controlled foreign corporation shall include 

in gross income the shareholder’s global intangible low-taxed 

income (GILTI) for the taxable year.

• Will the GILTI be subject to UBIT if a tax-exempt US hospital owns 

a controlled foreign corporation?

 GILTI inclusions are not Subpart F income though treated 

similarly.

 Subpart F income has been treated as equivalent of a 

dividend and excluded from UBI as a result.  (Special UBI rule 

for insurance income of an insurance captive.)
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